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I. Introduction

Consider a just society, with reasonable laws, fairly enforced by
an appropriate anthority. In this context, how should society re-
spond to those legitimately determined to have broken the law‘;2
Many have thought the right answer is; “with punishment.” ‘
' In support of this answer, three sorts of justification foir pun-
ishiment are commonly offered. Some justifications appeal to the
dema,nds of justice and considerations of desert—to the eriminal
des‘ervmg punishment or to the victims or other members of
- society deserving state sanctioned retribution. Some justifica-
tions appeal instead to utility and especially to the prospect of
F{eterrongo—to the thought that the threat of punishment, or pun-
lshment itself, will work to prevent crime. Finally, some ajppeal to
pur,ushment"s role in establishing, expressing, or affirming soci-
;eriyt; eccl:gvrfutmem to the (frequently moral) judgments embodied
~ Often enough one or another such justification is advanced by
itself as both necessary and sufficient for determining when—and
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the extent to which—criminals may or must be punished. Yet
they are also often combined in the attempt to fashion a theory
that appeals to considerations of justice and desert as well as to
the importance of deterrence and the role punishment can play in
expressing mora} disapproval and contributing to moral education.
My purpose in this paper is to argue that these familiar justi-
fications of punishment, taken either individually or in combina-
tion. all (to the extent they are plausibie} recommend a practice
importantly different from punishment. I call the alternative Legal
Reparations, and will, in the course of this paper, (i) distingnish
it from pumishment, (ii) sketch the institutional form it might take,
and (iii) argue that the justifications traditionally offered in favor
of punishment actually instead favor legal reparations. I won’t
spend a lot of time sorting through the variety of ways one might
sty to combine the three sorts of justifications but will instead
focus on each kind considered alone. Nonetheless, my preferred
mix of the three will, I suspect, become evident. Some such mix
of all three considerations is, I think, essential to any defensible
state response to violations of its laws. Only a practice that ad-
dresses considerations of all three kinds can be such as to secure
the reasonable agreement of those who would be subject to the
practice—and that is itself crucial to the practice being justi-
fied. 1 won't here defend this last claiw. I mention it now only
to acknowledge the role it will play—perhaps, in places, only
surreptitiously—in the version of Legal Reparations I sketch.

IT. Punishment and Legal Reparations: The contrast

Punishment, as Staniley Benn observed, is “inflicted on an of-
fender because of an offense he has committed; it is deliberately
impoved, not just the natural consequence of a person’s action
(like a hang-over), and the unpleasantness is essential to it, not
an accidental accompanimeni to some other treatment (like the
pain of the dentist’s drill).” * Similarly, H.L.A. Hart notes that
punishment, “must involve pain or other consequences normally
considered unpleasant” and “raust be for an offense against legal
rules.” 4 Along the same lines, Richard Wasserstrom emphasizes
that “the point of the imposition of a deprivation when it is un-
mistakably a punishment is that it is being imposed becauac it is
a deprivation, because the person upon whom it is being imposed
should thereby be made to suffer and in that respect be worse off
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than before.”® Punishment has at its core the intentional inflic-
tion of pain or harm.

It might be that the pain (or other unpleasantness) involved in
punishment is thought important to inflict in ifs own right, or
important to inflict in order to achieve some further end, or im-
portant to inflict in the context of respecting some broader con-
corn. Whatever the justification is supposed to be, a response to
an offense or violation counts as punishment only if it involves
the intentional infliction of pain (or other unpleasantness). It is
this aspect of punishment that especially raises moral concerns
about the practice of punishing criminals.® The concerns, of course,
might be met—that has been the point of varicus attempts to
justify punishment. But they need to be met: the intentional in-
fliction of pain requires justification.

Reparations, in contrast, aim not at inflicting pain (or harm)
but at enforcing efforts at making amends for the offense. What
is important to reparations is not that the offender feel pain or
suffer some loss or harm but that he work to make amends for
the offense he has committed. As a result, a system of legal rep-
arations will resemble a system of restitution in emphasizing that
committing a crime involves committing an offense against others
that calls for acknowledgment and redress. Yet reparations is imn-
portantly different from restitution in that the latter views crim-
inal justice as properly focused solely on the loss suffered by victims
and demands only that the criminal compensate for that loss.”
Althongh legal reparations recognizes the loss suffered by the vie-
tim as important, and important to address, it also sees in the
crime an offense—an assault on the victim’s rights—that is not
properly acknowledged merely by repayment. In committing a crime
where there is a victim, the criminal has not only imposed a cost
on the victim, he has also acted offensively in a way that calls for
making amends and not merely for repayment. Recognizing and
responding to this aspect of crime is a crucial element of legal
reparations and explains that system’s emphasis on requiring ef-
forts towards repair and not mere payment from the offender.

As Gerald Gaus notes, “wronging is not simply harming; con-
sequently, undoing the harm does not undo the wrong. One can-
not undo wrongs in the way one can repay debts.”® To think
compensating someone (cven to the point where he is indifferent
as between not suffering the crime and suffering but receiving the
compensation) rights the wrong is to mistake the nature of of-
fense. Gaus goes on to suggesi that punishment might add fo
compensation what is needed in order to right the wrong and
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“restore the equality” the crime dislodged. Just why punishment
should do the trick, though, is mysterious, to say the least.® Tt
may be that as a matter of convention we accept someone having
suffered punishment as absolving him or as an accepted equiva-
lent of atonement. In these cases, however, the key to punish-
ment’s restorative rofe is the conventional arrangement (and the
avenue it provides for securing reinstatement to good standing in
society) not on the punishment itself. Something other than pun-
ishment could equally well serve as grounds for seeing someone as
absolved or as an accepted equivalent of atonement. In fact, a
system of legal reparations is built on the idea that the providing
of one’s own labor should serve this conventional role—not be-
cause a certain amount of labor cancels the harm and the wrong,
but because in laboring oneself to cancel the harm (as opposed
merely to paying compensation}, one can be seen as (going through
at least the motions of) making amends. The labor of the crimi-
nal, then, serves as a suitable conventional focus for addressing
the offense while also working in fact (and not merely symboli-
cally) towards both compensation and making amends.

A system of reparations, with its emphasis on the making of
amends and repair, aims at restoring the situation in a way that
allows the offender to be legitimately reinstated in society. To
this extent, a system of reparations resembles in aim various treat-
ment programs. Yet reparations rejects the idea, central to stan-
dard treatment proposals, that (in general) criminals should be
seen as patients to be healed or threats to be changed; instead it
recognizes criminals as (in most cases) agents rightly held respon-
sible for their actions.'” At the same time, though, it sees holding
a person responsible as involving not the infliction of pain but
the demand that he take responsibility by working (so far as he
can) to make things right.

In thinking about the difference between a system of repara-
tions and a system that puts treatment programs front and cen-
ter, it is helpful to distinguish two sorts of rehabilitation. One
sort of rehabilitation, the one aimed at by treatment programs, is
a matter of the crirninal being changed in ways that make him
less likely to commit crimes. A different sort of rehabilitation, the
one aimed at by reparations and approaches to punishment that
see the criminal as (loosely speaking) “paying a debt,” is a matter
instead of re-establishing the criminal’s entitlement to inhabit so-
ciety.'! Within a system of reparations, rehabilitation (in the sec-
ond sense) is seen as involving the repair of the criminal breach
by effort by the criminal.'? The relevant repair, it is worth repeat-
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ing, is not achieved merely by compensating the victim. Mere com-
pensation, after all, might be secured in a number of ways that
leave the criminal’s standing vis-a-vis society unchanged, as, for
instance, when the compensation is paid by some third party or
by the criminal himself in a way that leaves the offense (even if
not the harm) unaddressed. Whatever might effect the repair, and
so the relevant rehabilitation, must do so by restoring the crimi-
nal’s standing within society.

What is crucial to restoring the standing? I think there is no
single substantive answer to this question. Society, in effect, needs
to settle what it will, in practice, take as sufficient for rehabilita-
tion. Various features of hwinan psychology no doubt limit and
shape what might be seen as appropriately addressing the breach
an offense constitutes. Still, whatever limits there are evidently
leave open a strikingly broad range of possibilities. No doubt, what-
ever i3 expected, by way of efforts at repair, should reflect the
relative sericusness of the offenses, with the more serious offenses
calling for more significant efforts. Yet what sort of efforts might
be deemed appropriate, and how their significance might be mea-
sured, is a mafter of convention. Some crimes, of course, will be
so serious that no amount of effort will count as sufficient. In
such cases, efforts at making amends can never be successful on
their own and will need to be met with some sort of institutional
forgiveness. But not all crimes will call for forgiveness once a per-
petrator has made efforts to make amends. There can be a point
at which the criminal has in fact paid his debt o society and is
himself owed good standing. To bar him still is, [ believe, to do
him an injustice. What is it, then, that can repair the breach a
crime introduces? The answer offered by reparations 1s: the crimi-
nal’s effort towards repair—mot because that effort is painful
(though it may be), but because it addresses directly and posi-
tively the damage (the harm and the offense) done by the crime.

Legal reparations aim to enforce efforts at making amends for
the offense committed, not to inflict pain for that offense. Still,
any state response fo crime—other than passive acquiescence—is
bound to involve pain for the criminal, since it is bound often to
rely on coercion. This does not mean, however, that a system of
reparations is really one of punishment after all. Treatment pro-
grams and restitution schemes, no less than a system of legal rep-
arations, will involve sometimes forcing people to do what they
would rather not. Even so, there is an important moral difference
between making someone act in a certain way, where so acting
happens to be painful for them, and intentionally inflicting pain.
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Punishment is in place only when the infliction of pain is part of
the peint of the practice.

Of course, knowingly causing pain requires justification, even
when the pain caused is unintended. So a system of reparations,
which will sometimes cause people pain, stands (as does punish-
ment) in need of justification. The burden facing reparations, how-
ever, is reasonably thought to be different from and less than
that facing a system of criminal punishment. If there is some-
thing right about the doctrine of double effect—so that intention-
ally inflicting pain or harm is warse in itself than merely knowingly
causing pain or harm—then punishment (unlike reparations) stands
on the wrong side of the contrast and requires special consider-
ations I order to be justified, if it can be justified at all. And
even if the difference between intending and merely knowingly
causing pain is not morally significant in itself, the difference can
make a huge difference in how much pain is actually produced.
For there will likely be many situations in which a call for pun-
ishment will require the infliction of pain where a parallel call for
reparations will require much less (if any).'®

Systems of punishment and reparation alike can, and surely must,
recognize a limit on how much pain might legitimately be pro-
duced in response to a given crime, so that both might reach such
a limit and have to stop. Still, in aiming at the infliction of pain,
4 system of punishment is, one may suppose, more likely to reach
that limit than will be a system that lacks that aim. This is even
more likely if the system of reparations views the pain felt not
just as a side effect, but as an unfortunate one that is reasonably
alleviated so long as alleviating it does not work against the sys-
tem's aims.'?

The underlying idea of a system of reparations—that a person
who commits an offense has a duty to make amends—seems to
me appropriate not only for criminal offenses but more generally
whenever someone violates a justified prohibition. My concern in
this paper, however, is with the state’s response to crime. In its
institutional incarnation, as a part of a criminal justice system,
reparations will, I am supposing, take on a structure that has the
fruits of a criminal’s efforts contribute to a state fund that vic-
tims can, in turn, call upon for at least partial compensation.
Decisions as to what should be required of people for various of-
fenses will be independent of the actual damages caused by par-
ticular instances of that kind of offense and will instead reflect an
ordinal ranking of various kinds of offense in terms of their seri-
ousness (though that ranking of seriousness will likely be sensitive
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to the usual damages offenses of the varivns kinds impose). Thus,
barring extenuating circmmstances and aggravating conditions, of-
fenses of one kind will predictably be counied as more serious
than others and will accordingly be el with a demand for greater
effort at making amends. The effort, in turn, will (I am imagin-
ing) be measured in work time, so that in having comrnitted an
offense a criminal will be held accountable for working (to make
amends) an appropriate amount of time. Thus labor (not punish-
ment’s pain) will serve as the common coin in which one “pays
une's debi,” with the market value of that labor paying into a
victim compensation fund, so far as there is an excess over and
above enforcernent cosis.

1L is worth emphasizing that a system of legal reparations that
responds to crime not with punishment but with demands for
efforts at making amends is fally compatible with maintaining
the distinction between criminal and civil actions. Civil proce-
dures already, and [ think appropriately, provide an avenue for
victims to collect compensation for damages. The criminal proce-
dures that would go with a system of reparations would not du-
plicate nor replace nor rely on these civil procedures. Their focus
would not be on compensable damage but on offense and the
demands that would be made of criminals would not be propor-
tioned to the actual damages caused (as they are in civil cases)
but to the nature of the offense committed (as they are in crim-
inal cases). The efforts at making amends, not the monetary value
of those efforts, are what matters in this context. Along with this
difference in focus will go a variety of procedural differences con-
cerning, say, burden of proof and the relevance of intent, that are
already more or less in place now and that are crucial to the
difference between criminal and civil cases. At the same time,
though, to the extent the efforts demanded by a system of repa-
rations do contribute positively to the state fund, extra rescurces
will be available 10 address damages suffered.'® And 2 significant
advantage of such a system is that there is hope at least of com-
pounding benefits a system of criminai justice might offer.

When the offenders are not dangerous, and are employed, the
aims of a system of reparations might be well met by having them
work in their current jobs, counting some proportion of their work
time towards reparations (with the actual payments into the com-
pensation fund heing a function of their salaries), while those who
are not dangerous but not gainfully employed would be put to
work on. public works projects. Those criminels who are danger-
ous would, I think legitimately, be incarcerated, not with the aim
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of inflicting pain but so as to ensure efforts towards reparations
and, until reparations are made, to insulate them from society. In
addition to the genuinely dangerous there are, of course, a variety
of criminals who would not, absent supervision and enforcement,
make reparations. So within a system of legal reparations there
will no doubt need to be a variety of more or less restrictive hous-
ing arrangements (some surely being very similar to current pris-
ons} and work options that might well be modeled on various
alternative sentencing programs. In each case, the criminals would
have their freedom limited not with the aim of inflicting pain (or
some other harm) but rather on the grounds that an unwilling-
ness to work towards making amends forfeits one’s right to par-
ticipate fully in society.®

When a person is willing but unable to work effectively, the
focus of the system should be on effort, not effect, and it would
Li reasonable too to institute various training programs {e.g., that
teach trades) that put offenders in a better position to have their
efforts genuinely be effective and also improve their chances of
contributing positively to society. Within a system of punish-
ment, such proposals predictably run afoul of the objection that
the training programs help rather than hurt the offenders, which
is antithetical to the point of punishment. Within a system of
reparations, no such objection gets traction, and the fact that
these programs may help the offenders more effectively make
amends counts in their favor. Indeed, across the board, with both
dangerous and nen-dangerous offenders, with those employed and
those barely able to work, the focus of the institutional respnnse
to their crimes should be on their responsibility to make aniends
for their offense, not on making them suffer pain nor (for that
mafter) shame except as these are involved in or follow from hold-
ing them responsible for their crimes. That a system of repara-
tions demands meking amends and efforts at repair, and not
shamning, is important, I think. It leaves toom for someone to
maintain his dignity, and insist that what he did was neither wrong
nor properly the cause of shame, even as he acknowledges the
offense and works to make amends.'?

There are. of course, a range of obvious questions that need to
be addressed concerning, for instance, victimless crimes and crimes
that cause irreparable harm or involve unspeakable offense. as
well as issues relating to the specification of appropriate sen-
tences, equalizing burdens, and effectively speaking to victims’
concerns, Before turning to these, however, 1 will survey the stan-
dard justifications for punishinent and argue that, to the extent
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they are plausible, they all actually favor legal reparations over
punishment as a way for society to address crime. I should em-
phasize that T will not be arguing that punishment is unjustified
but that the various considerations that might successfully justify
punishment recommend the alternative offered by a system of le-
gal reparations.

III. The Familiar Justifications for Punishment

The familiar justifications of punishment fall into three groups,
according to whether they appeal primarily to considerations of
justice and desert,'® or to utility and the prevention of crime,!'® or
to the role of punishment in expressing moral condemnation and
contributing to moral education.” The division is, of course, mare
than a little artificial; members of society might deserve to have
institutions that work to prevent crime, and respecting con-
straints of justice might contribute significantly to overall utility,
and both justice and utility might require mechanisms that force-
fully condemn certain behavior and work effectively towards the
moral education of actual and potential offenders.”? Nonetheless,

1 will discuss them as if they were separate and independent.

A. APPEALS TO JUSTICE AND DESERT

Often, arguments offered in defense of punishment take the proper
focus of considerations of justice to be the criminal and what he
deserves for having comimitted the crime. Sometimes, the thought
is that in committing a crime the criminal has acted immorally
and, because the immoral deserve to suffer, criminals deserve to
suffer. Punishment is justified, then, because it involves giving
the criminal what he deserves, As H.L.A. Hart puts the view,
“the justification for punishing...is that the return of sufferin% for
moral evil voluntarily done, is itself just or morally good.” #* If
this is the argument, one might of course question the claim that
those who commit crimes have ipso facto done something evil, or
the claim that those who do something evil deserve to suffer, or
the claim that those who deserve to suffer (because they have
done evil) are rightly made to suffer by the state. I have my doubts
on all three fronts, but here will simply assume that even if crim-
inals are wnorally defective and therefore deserve to suffer, it is
not the state’s role to make them suffer for that reason.?® I am
not saying that a state never rightly makes someone suffer. As-
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suming the state’s coercive power is sometimes justified it will
almost surely sometimes justifiably coerce in circumstances where
someone is thereby made to suffer. What seems mistaken is the
suggestion that the justification of such coercion rests directly on
the state’s determination of moral defeet. Making people suffer
because of their immoral acts i® not legitimately within the state’s
purview.”* Moreover, to the extent one holds that those who act
immorally deserve to suffer and that the state is properly in-
volved in distributing that suffering in proportion to the immo-
rality, such a distribution of suffering would it seems have to take
into account not just how linmoral the criminal is, but also how
much he has already suffered.?

QOther times, the thought is that punishing a criminal is a way
of acknowledging him as a responsible agent and he deserves this
acknowledgment (whatever he has done).?® This line of thought
does not depend on holding that the criminal is evil or immoral
at all, but instead sees treating him a certain way, within a pub-
lic system of justice, as part and parcel of recognizing his stand-
ing as a responsible agent. Here a system of reparations and a
system of punishment can agree that a criminal actually deserves
to be treated as a responsible agent—to do otherwise is to com-
mit an offense against him. But agreeing on this is not vet to find
grounds for punishing the criminal as opposed to responding to
his crime in some other way, as long as the alternative constitutes
a way of acknowledging his standing as a responsible agent. In-
deed, it is a bit puzzling why anyone would think punishment
per se is lmportant fo this acknowledgment, except incidentally
as its legitimacy is seen as presupposing a finding to the effect
that the criminal is responsible for the crime for which he is be-
ing punished. Of course this link to responsibility is maintained
within a system of reparations that demands efforts toward mak-
ing amends only from those who have been found to be responsi-
ble for the crime in guestion.

Still other times, a system of punishment is seen as justified to
the extent, and on the grounds, that it would (under the appro-
priate circumstances) secure the consent of those subjected to it.
Here the idea is often that people have a right to have their stand-
ing as moral agents recognized and that this is done properly
only when one’s treatment of them is such that they themselves
would (under the appropriate circurnstances) give their consent to
it. Yet if a system of punishment might secure such consent, it
seamns pretty clear that a system that demanded reparations in
place of punishment would likewise secure the relevant consent
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(and, likely, more easily). So, to the extent properly recognizing
the moral standing of others involves subjecting them only to insti-
tutions that could, under the appropriate circumstances, secure
their consent, reparations looks as if it would stand at least no
worse than would punishment in giving the due recognition.

In any case, reparations, unlike punishment, finds a place for
the thought that criminals—in addition to having a right to be
treated as responsible agents——might also deserve the opportunity
to make amends (a right that runs in parallel with the duty to
make amends that reparations recognizes, which is in turn a duty
that reflects the rights of those suffering the offense). A new in-
justice coraes in (except perhaps in the most extreme cases) if a
person who commits a crime is denied the opportunity to make
amends. There are limits here—some crimes are so heinous that,
in committing them, a person has forfeited this right—but most
crimes surely don’t fall into this category. And even those that do
fall in this category might so fall more because the criminal has
established himself as beyond the pale than because he would not
have a right to make amends if he could take advantage of it.
While I am somewhat ambivalent about seeing this as a right the
criminal has, I think there is a point to the idea that people
should be given the opportunity to “pay their debt to society”
and to be free, as a result, of further recriminations. This idea is
sometimes in play when people see undergoing punishment as 2
way of earning back one’s place in society. There is, on this pic-
ture, a kind of rehabilitation to be sought, not a rehabilitation
that depends on a reformation in the character of the criminal (as
I noted above), but instead one that is accomplished by bringing
the eriminal back into society—by reinstating him.

So far the justifications discussed have concentrated on the idea
that the criminal, for one reason or another, deserves to be pun-
ished. Other attempts to justify punishment by appeal to consid-
crations of desert, however, see the proper focus as being on the
victim and what he deserves as a victim. The general idea is that
the vietim has a right to have the criminal punished—perhaps as
a way for the state to annul the crime, or as a way to right the
wrong, or as a reaffirmation of the victim’s standing. In each case,
there is a serious question as to how punishment in particular is
supposed to be crucial to meeting these aims. Why does making
the criminal suffer annu! his crime? How does the punishment
right the wrong? In what way does it reaffirm the victim’s stand-
ing? I ask not because 1 think punishment cannot possibly do
these things, but because an explanation of how and why punish-
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ment might, do them will reveal, I believe, that the difference be-
tween punishment (with its intentional infliction of pain) and
reparations, is irrelevant to the explanation. This is because pun-
ishment, so far as I can see, serves these purposes only by taking
on a conventionally established symbolic role. Punishment works
to “annul a crime” or “right a wrong” or reaffirm a victim’s stand-
Ing not naturally, so to speak, but only in a context within which
suffering the intentional infliction of pain or harm of the sort in
question is accepted as having achieved these aims. Within the
bounds set by general considerations of justice, precizely what
can achieve these aims reflects a shared understanding of what to
accept. What might serve as proper payment for offense, like what
might serve as legal tender, is largely a matter of what people
collectively are willing to recognize and treat as such.

If this is right, then to the extent punishment can reasonably
be seen as annulling the crime, righting the wrong, or reaffirming
the victim’s standing, reparations can as well, as long as it can
take on the crucial symbolic role. At the same time, I think, rep-
arations can more effectively speak to the demand that the crime
really be annulled (i.e., wiped out) and the wrong righted and the
victim'’s rights reaffirmed, since it involves demanding of the crim-
inal that he make efforts directly designed at accomplishing these
ends. Here the system of reparations and a system of punishment
can agree that a victim deserves to have the state enforce his
rights where this might involve instituting efficient protections of
it and reasserting them in contexts where they have been chal-
lenged or breached. But a system of reparations goes on to hold
that he also deserves from the perpetrator of the crime effort to
repair the situation and make amends for the offense.

It is reasonable, though, to see crime as an offense against not
only particular victims (when there are victims) but also as an
offense against society at large. As a result, some attempts to
justify punishment give pride of place, in appealing to consider-
ations of justice, either (i) to the idea that society as a whole has
a right {say of self-protection} to punish the criminal for the vio-
lation of its rules®” or (ii) to the idca that members of society
deserve a fair distribution of social burdens which has been upset
by the criminal {who, in committing a crimne, shirks the burden of
restraint that the law places on all).?® Either way, punishment is
justified on the grounds that law-abiding citizens have a“certain
claim of justice that requires allocating certain burdens (of suffer-
ing a threat or of self-restraint) to those who voluntarily break
the law. Punishment is supposed to speak to burdens unjustly
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imposed or shirked by criminals by imposing new burdens on them
and thereby establishing the balance of burdens demanded by fair-
ness. Reparations too, though, can countenance shifting burdens
in the name of justice. Yet it would do the shifting not by intro-
ducing a brand new burden—the pain of punishment—but by de-
manding that criminals (who have either imposed or shirked
burdens) compensate others for the burdens even as it also ac-
knowledges, and focuses on, the fact that in committing the crime
they have done more and worse than simply imposing or dedging
a burden—they have failed to treat others with the respect they
are due. This aspect of their crimes calls not for the imposition of
pain or some new burden, buf rather an effort at reparations on
the part of the eriminals.

Putting aside the—I think indefensible—claim that punishment
by the state is justified and demanded directly and simply by the
tmmorality a criminal’s acts exhibit, the various arguments for
punishment that appeal to what the criminal, or the wvictim, or
society at large, deserve all capture something important. Yet they
all, also, mobilize considerations that are not essentially tied to
punishment. In fact, it seems to me that a system of reparations
clearly speaks to these considerations more directly and effec-
tively than does punishment.

B. APPEALS TO UTILITY AND THE PREVENTION OF CRIME

Of course appeals to justice and desert are often not the primary
justifications offered for punishment, even if such considerations
are often seen as constraining what sort of punishment might be
justified by other considerations. Long ago, Protagoras argued that
“he who desires to inflict rational punishment does not punish for
the sake of a past wrong which cannot be undone; he has regard
to the future and is desirous that the man who is punished, and
he who sees him punished, may he deterred from doing wrong
again.” *> Ever since, one of the main justifications for punish-
ment has been found in its serving as an effective deterrent—
thanks either to punishment effectively reducing recidivism or to
the prospect of punishment working as a disincentive. This justi-
fication plays right to the core of punishment by claiming that
the pain punishment intentionally inflicts keeps people from com-
mitting crimes they otherwise would commit.

There are of course familiar moral worries about this sort of
justification that arise unless it is combined in some way with
effective constraints on who might be liable to punishment and
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on just how much punishment might be administered.®® Absent
such constraints a direct appeal to the benefits one might secure
by intentionally inflicting pain on people risks countenancing the
‘punishment’ of innocent people and the torturing of people, in-
nocen} or not, for minor as well as major crirnes.

Yet even with appropriate constraints in place, the plausibility
of a deterrence justification of punishment is seriously under-
mined by the evidence available—evidence that seems to show
that the prospect of pain (and punishment in general) is an inef-
fective deterrent (at least as long as the punishment is not draco-
nian), especially among those disposed to be criminals in the first
place.?' Witness the high recidivism rates among offenders who
have been punished and the extraordinary failure of programs like
Scared Straight that are aimed at making vivid the prospect of
pain as a consequence of crime.??

Any justification of punishment that speaks to what motivates
criminals needs to recognize that a great deal other than the pros-
pect of pain is in play—including impulsiveness, perceived injus-
tice, desire for excitement, apparent lack of better options, the
need to establish one’s standing, honor...3* Threatening pain, as a
system of punishment does, speaks to none of these, nor does it
seem likely to have much impact on what, down the road, might
comne to motivate those who have been subjected to punishment.
All it does is try to shift the balance of considerations by intro-
ducing cne—the prospect of pain—that evidently does not figure
very heavily when it comes to criminal behavior. Of course pun-
ishment can, under the rubric of inflicting harm, impose costs on
criminals other than the costs of pain. Presumably a system of
punishment that takes into account the extent to which criminals
seem not to give significant weight to the prospect of pain would
devise punishments that speak to depriving criminals of what they
do value. Even then, though, evidence suggests that, to a large
extent, long term and uncertain prospects of the imposition of a
cost do not figure prominently in deterring crime.® Rather, the
near term perceived certainty of some penalty or other—opretty
much regardless of severity—appears to have a significantly greater
deterrent effect. Indeed there is some evidence that increasing the
severity of penalties actually increases crime rates.” The very fact
that the severity of the penalty (given equal certainty) has at
most little effect suggests that the importance of certainty Gf pen-
alty is found not in its previding a cost (the imposition of which
is central to punishment) but in something else. Plausibly, the
relevant something else is, at least in part, its providing a clear
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message that the behavior is forbidden. This, however, is a mes-
sage easily—and well—conveyed by a system of reparations,®®

There is at least some additional evidence that what matters to
deterrence is the message that the violation of the law is to be
taken seriously. A number of studies suggest that police “cau-
tions” as opposed to court appearances,’’ probation as opposed
to conviction and fine,* and being discharged as opposed to be-
ing charged and fined,* all showed significant increases in sub-
sequen$ criminality. When the authorities do not take the crime
seriously, neither do the criminals. Yet there was no decrease in
criminality when the serious responses were augmented by more
severe penalties. It seems that once it is clear that the crime is
being taken seriously, increasing the severity of the penalty has
no positive impact on recidivism.*® A reasonable hypothesis is that
what is crucial, when it comes to an institutional response to
crime, is that the significance of the offense he unambiguously
conveyed. In any case, however much people think it a matter of
common sense that punishment deters, the evidence shows fairly
convincingly that the relationship hetween crime and the pros-
pect of punishment is neither as simple nor as reliable as many
would suppose.

C'. APPEALS TO THE EXPRESSIVE AND EDUCATIVE
ROLE OF PUNISHMENT

That society must convey the significance of criminal offenses is
one of the main ideas behind the suggestion that punishment is
justified by its expressive or educative role. The thought is that a
society can effectively mark its condemnation of certain behav-
iors, and thus conveys that they are wrong, only by backing pro-
hibitions with threats of punishment. At the same time, society’s
willingness to follow through on the purnishments and enforce cit-
izens rights is a way of affirming both that the violation of the
rights will not be tolerated and that the person whose rights were
violated hag standing in the community. To let violations go by,
to offer only cautions or merely sentence somecne to probation
is to send the message that the violation, and by implication the
person violated, is not to be taken very seriously. Punishment,
50 the;argument goes, is society’s way of not letting such things
go by

[ do think there is substantial evidence (cited above) that a
light touch of the law will engender disregard both for it and for
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what it claims to protect. However, the evidence does not show
that punishment is the best, let alone the only, way for society to
indicate the significance it attaches to respecting the law. The
expressive function of punishment, as important as it is, is pretty
clearly a function that can be played by something other than
punishment—and to better effect, I suspect. Indeed, to the extent
there are grounds for thinking increasing the severity of penalties
has no deterrent effect there is reason to think the important and
effective message is not centrally conveyed by the punishment it-
self even when punishments are in place, but rather by society
palpably taking the offense seriously. And conveying that the of-
fense is to be taken seriously is something enforcing efforts at
reparations would seemingly do effectively.

In addition to thinking punishment can play a crucial expres-
sive role, when it comes to conveying condemnation, many have
thought punishment works (either via the expressive role, or in
some other way) to reform the criminal morally, to make him a
better person. On this view, as Jean Hampton presents it, “there
is a concrete moral goal which punishment should be designed to
accomplish, and that goal includes the benefiting of the criminal
himself. The state, as it punishes the lawbreaker, is trying to pro-
mote his moral personality...” * To the extent this goal is ilegiti-
mately adopted by the state, the question remains as to whether
punishment is the hest way of achieving it. Hampton appeals to
punishment’s capacity to communicate a moral message in defend-
ing its educative role. And surely to the extent punishment does
actually advance the cause, it is partly by being a means of effec-
tive communication. But, as 1 have already suggested, there is
every reason to think that a system of reparations could play the
same communicative role. Of course, punishment might also serve
the goal of maral improvement in some other way. It might be,
'for instance, that by altering incentives for available actions, pun-
ishment works to change what people choose to do, and thus what
habits (and so, character) they develop. Again, though, the evi-
dt‘l](‘e suggests that whatever impact punishment might have on
Incentives, it works poorly as a deterrent (and therefore cannot
be worl.(mg positively to change character by leading people away
from crime). Most strikingly, it seems that increasing severity (which
presumably increases disincentives) is often counter-productive. Still,
if punishment does work to promote a criminal’s “moral persgn-
al'ity” either by getting him to act in certain ways or by forcuig
him to take responsibility for his actions, a system of reparations
could justifiably claim the same advantages.
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This has been, I realize, a whirlwind tour through what are. in
point of fact, highly complex and subtle arguments. I have not
even come close to doing them justice. My purpose, though, has
not been to evaluate the arguments or to refine them to the point
where I might fully endorse one or the other. The strategy has
been, instead, to convey the extent fo which arguments that are
offered in defense of punishment regularly leave unexplored an
important and attractive possibility—legal reparations. The quick
discussion of the various familiar justifications of punishment are
thus offered primarily as an invitation to those who find one or
another attractive to ask whether reparations might actually speak
to the morally legitimate purposes of the criminal law more effec-
tively than does punishment.

No doubt just how attractive legal reparations proves to be de-
pends not only on its answering to traditional justifications for
punishment but on it addressing well problems that might seem
its own alone to face. I will, in what follows, just briefly mention
some of these apparent problems and suggest how a defender of
legal reparations might speak to them.

IV. Some Worries

The system of reparations puts a lot of weight on the idea that in
holding people responsible for what they do we should see them
as owing not just compensation but amends—genuine efforts at
repair—to others (victims and society at large, to the extent the
laws are genuinely just}. However, society is surely in no place to
force people to make amends, since genuinely making amends is
as much a matter of one's state of mind as one’s actions. I think,
as the worry suggests, that in breaking a just law a criminal un-
dertakes a duty that no one else can force him to fulfill—that is
the duty of acknowledging others as deserving better. This duty
is most naturally met by sincere efforts to make amends for the
offense constituted by the crime. And, as the worry highlights,
sincere efforts are just the sort of thing no one can force another
to make. Nonetheless, a society can arrange its institufions so as
to acknowledge that this is what is in fact owed and can then
work—within the bounds of respecting those involved, including
the criminals—to encourage genuine respect of this debt and to
enforce actual (if not always sincere) efforts at repair. The first
aim is in large part met by pursuing the second. In enforcing
efforts at repair—rather than simply inflicting pain—a system of
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reparations would be publicly and clearly acknowledging that some-
thing is owed to those against whom an offense has heen commit-
ted. And that is, it seems to me, a proper primary focus for a
criminal justice system—one that if can accomplish without be-
ing objectionably intrusive.

In concentrating on efforts at repair, however, it might seem
that a system of reparations would find no grounds for respond-
ing to victimless crimes. How would a system of legal reparations
legitimately see such crimes as within its purview? Well, even when
crimes are “victimless,” if they are crimes in a just society there
is both a harm and an offense to society at large in their commis-
sion. The harm is at least the marginal costs each criminal adds
to the criminal justice system. But the harm is often much more
than that, since many “victimless” crimes are criminalized pre-
cisely because there is a real, albeit diffuse, harm caused by the
act. Consideration of harm aside, an offense comes with any vio-
lation of a prohibition that society has reasonably deemed impor-
tant enough to make a matter of law and the offense stands as
grounds for a duty of reparations. I should emphasize,; though,
that acknowledging that an offense is involved in committing crimes
is not the same as thinking committing the crimes are immoral.
Sometimes one is morally justified in committing an offense. And
this is true even when that justification has no standing as a legal
justification or excuse. Whether or not a moral justification is
présent, however, a system of reparations will (I think appropri-
ately) see the offense and whatever harm it causes (even if dif-
fuse) as properly calling for efforts at repair on the part of the
offender.

To go to the other extreme, where the victims are clear and
both the harm and the offense are large, it might seem as well
that a system of reparations wonld be at a loss. Some crimes {e.g.
murder, rape, etc.) are such that it is out of place—perhaps even
abhorrent—to talk of repair or making amends. These crimes in-
volve offenses and harms so great, and of such a nature, that
neither hope nor sense should be attached to the idea that the
victim might be made whole. Any response to crime must recog-
nize the distinctive standing of such offenses. Within a system of
reparations this should be done, I believe, by seeing those who
commit such crimes as having, through their actions, incurred debts
that no amount of effort throughout the remainder of their lives
will count as having made amends. They never have a legi#imate
claim to having earned reinstatement. Moreover, it is reasonable
to see those who commit such crimes as having, through their
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actions, forfeited any right to liberty or control over their time
(shough not, T would say, their right to humane treatment nor
their right to life).

Crimes of this sort—crimes for which a criminal will never be
in a situation where he has a legitimate claim to have earned his
reinstatement—highlight the role seme form of institutional for-
giveness will almost surely have to play in a system of criminal
justice (whether it deploys punishment or demands reparations).
Sometimes the proper response to people who have worked to
make amends for a horrible offense is to forgive them. In such
cases it would be a mistake to see the oftenders as having a right
to reinstatement thanks to their having made amends. But it would
not necessarily be a mistake o see reinstatement as nonethe-
less justified or appropriate. The sort of institutional forgive-
ness this would involve is of course distinet from, but still related
to, the forgiveness that may or may not be offered by victims of
such crimes. The institutional forgiveness—conveyed, perhaps, by
pardon—represents a collective choice by society concerning what
should count as sufficient grounds for readmitting someone to full
and equal status in society. Such a decision will no doubt have to
be sensitive in some way to victims' attitudes. Presumably, though,
considerations of fairness would require that the determination of
pardons not be left solely to the discretion of the victims or the
victims® families, ¥

Similarly, considerations of fairness would influence how an ac-
cepiable systern of reparations would treat people who commit
crimes that are very similar in intent but quite different in effect
when it comes to the damages caused and offense taken. To the
extent reparations focnses on damages and feelings of offense in
determining efforts at repair, it seems the two cases will be treated
very differently. Yet, to the extent the different effects are a mat-
ter of luck, so to speak, it seeins as if fairness will require that
the demands on each be the same. Of course, similar guestions
arise for systems of punishment where distinctions are drawn, say,
between murder and attempted murder. Still, the grounds for mark-
ing differences might seem greatly magnified in a system that fo-
cuses on reparations, since every difference in damage might seem
relevant to what burden should be imposed on the criminal. On
the contrary, I believe exactly the same general issues of fairness
arise whether the system in question is one of punishment or of
reparations.** Either way, decisions need to be made concerning
the extent to which the offensiveness of the act, as opposed to
the harm or felt offense it happens to cause, is {0 determine sc-
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ciety’s institutional response to the crime. Whatever the balance,
when actual effects are taken into account (as they are in the
distinction between murder and attempted murder), differences
due to luck will have an influence. It may well be, though, that
while both are taken into account, some crimes are such that the
offense so swamps the cffects in significance that differences in
the latter do not matter substantially to what reparations (or pun-
ishment) are deemed appropriate (and, perhaps, vice versa).

In any case, considerations of justice—specifically, concern to
treat similar cases similarly-—might allow what is demanded, by
way of efforts at making amends, to be sensitive to the effects
acts of the kind in question normally cause, but would require
that those demands be insensitive to specific differences among
particular cases. At the same time, though, a state compensation
fund supported (at least in part) by fruits of the efforts at Tepair,
could presumably pay out compensations that are highly sensitive
to differences that are not taken into account in determining, ap-
propriate reparations. Payments from such a fund might, for in-
stance, be sensitive to whether the victims in question have
successfully secured compensation through other legal channels
(e.g., civil action) or to how well off they are. Inevitably, too, the
payments would be sensitive to the size of the fund, which in
turn, will depend not only on the size of reparations paid in but
on the society’s willingness to tax itself (to provide insurance
against suffering otherwise uncompensated harms). Decisions as
to how to finance such a fund, and especially as to the extent to
which it should depend upon those who owe reparations, turn on
matters of social policy that go beyond and are, I think, tan-
gentiat to, the question of whether demanding reparations, as
opposed to punishing, is the appropriate response to crime. Inter-
estingly, though, a system of reparations fits especially nicely with
the independently attractive idea that victims of crime have a
claim to compensation. And it fits well too with the general aim
o.f designing social institutions so as to promote overall welfare
since it organizes the response to erime around a concern to ef-
fect repair.

Any institutional response to crime~—reparations no -less than
punishment—will have to face the challenge of those wha pose an
Imminent threat. Sometimes the threat will be pased by those
who have not yet committed a crime, other times by someone
who has. Either way, to the extent the state is responding to#he
threat, and not to a crime for which the person has been con-
victed, the response should probably not be seen either as pun-
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ishment or as enforcing efforts at repair. Nonetheless, if some sort
of preventive detention or other preemptive reaction is sometimes
justifiable in the context of a system of punishment, it seems it
would likewise be justifiable, on the same grounds, in the context
of a system of legal reparations.® As practically important, and
morally complicated, as the issue may be, coming to terms with
it will (I believe) not have significant implications for the choice
between punishment and reparations.?

In contrast, the ubiquitous desire for revenge seems to call clearly
for punishment rather than reparations. After all, punishment,
but not reparations, can speak directly to the desire—by satisfy-
ing it. So one might see punishment as justified on the grounds
that putting it into place both controls and satisfies a desire that
otherwise would cause mayhem. James Fitzjames Stephen gives
voice to this argument when he claims that, in addition to being
an effective deterrent (“it prevents crime by terror”), the criminal
law “regulates, sanctions, and provides a legitimate satisfaction
for the passion of revenge; the criminal law stands to the passion
of revenge in much the same relation as marriage to the sexual
appetite.” *” Bentham advances a similar argument when he cites
“vindictive satisfaction” as an important advantage of punishment.*

Thought of in these terms, as appeasing the desire for revenge,
punishment’s relevant advantages are simply unavailable to repa-
rations. Only punishment provides this vindictive satisfaction and
only punishment speaks cirectly {o the desire for revenge by sat-
istying it. However, it is at least not clear that safisfying the de-
sire is the best way of dealing with its presence. Indeed, there is
reason o worry that public institutions of revenge actually encour-
age the desire by legitimizing it. In any case, it is clear that at least
sometimes apologies, and efforts at making amends, and recogni-
tion of another’s right to take offense, all work to extinguish (rather
than satisfy) the desire for revenge. So it would he a mistake to
assume that the desire simply cannot be addressed otherwise than
by punishrnent (or revenge in some other form). Needless to say, it
13 reasunable to suppose that the more serious the offense—and es-
pecially the more directly the offense was an attack—the more likely
the desire for revenge will remain. Surely what would work to elim-
inate the desire when it is provoked by minor offenses will not be
sufficient when the offense is more significant. Yet it is a serious
over-simplification to hold that what the more significant offenses
call for is direct satisfaction of the desire for revenge rather than,
say, more extensive efforts at making amends and other public ac-
knowledgments of the significant nature of the offense.
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Just how successfully a system of reparations might address the
desire for revenge remains, it seems to me, an open question. But
it is plausible to think victims and criminals and society as a
whole might be better served if satisfying the desire for revenge
were 10 be removed from center stage.

Against this suggestion, some will argue that the desirve for re-
venge, and its appropriate satisfaction, are ineliminable features
of a healthy moral community. On their view, to do without pun-
ishment “would be a sign,” as John Cottingham puts it, “that
the network of moral responses that defines civilized life had col-
lapsed.” 42 On this view, a proper appreciation of a crime is sup-
posed to travel with a recognition that it calls for punishment. To
do anything else, it is commonly suggested, is to fail to recognize
the crime for the offense it is. I share the view that serious of-
fenses are not properly ignored—that one should not simply let
them go. Yet 1 wonder why reacting with punishment would seem
the only appropriate response. Punishment, I suspect, will seem
the only appropriate—and only appropriately serious—response
to serious crime as long as people overlook the alternative a sys-
tem of reparations offers. But that alternative, it seems to me,
presents a framework within which society’s response to serious
crime can be given the necessary significance.

The plausibility of reparations as an appropriately serious re-
sponse to serious offenses depends upon appreciating that the
efforts it calls for can range in their significance and can be
made proportional to the crime, so that more extensive efforts
at repair are demanded of those who commit more serious crimes.
At the same time, it is important to appreciate that a system
of reparations imposes non-optional demands upon criminals.
The demand for efforts at repair, the insistence that in com-
mitting a crime one acquires an obligation to make amends, is
crucial to reparations’ standing as an acknowledgment of the rights
of all.

Of course, this very feature of reparations {which is so impor-
tant to its respecting the seriousness of some offenses) makes it
easy for people to miss the difference between such a system, on
the one hand, and punishment, on the other. The fact that repa-
rations are demanded and enforced, not optional, may lead some
to think that in making the demands such a system-would be
actually, if only covertly, punishing those subject to it. No doubt,
reparations, like any coercive response to crime {mandatory treat-
ment programs no less than punishments), will inevitably some-
times impose costs, and be unwelcome.
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Yet two things especially distinguish reparations from punish-
ment. First, reparations in no way aims at causing the criminal
pain or harm. It stands fully successful, on its own terms, whether
or not someone subject to its demands welcomes the opportunity
to make amends. A welcome punishment, in contrast, is no real
punishment at all.%® Second, reparations, unlike punishment, aim
directly, and positively, at redressing crimes in a way that takes
the victim into account. Unlike punishment, it naturally focuses
attention on the fact that in committing a crime one is cominit-
ting an offense against other members of society.

V. Conclusion

I have tried, in this paper, to describe and defend a system of
legal reparations that might serve as a genuine, and genuinely
attractive, alternative to the current practice of subjecting crim-
inals to punishment.

I have not addressed the practical problems that might come
with changing over from a system of punishment to one of repa-
rations. I suspect, though, that the change might be effected with-
out drama. by gradually introducing alternative sentencing programs
that embrace reparations (rather than punishment or treatment)
as their underlying aim. Nor have I explored the practical com-
plexities involved in the actual workings of a system of repara-
tions. Most significantly, I have pretty much passed over the
question of how appropriate reparations for specific offenses might
be determined. There are, undeniably, serious issues here. Yet these
problems have identical twins that stand as problems for any jus-
tifiable system of punishment. So they do not represent distine-
tive problems for a system of reparations. Moreover, by and large
whatever solutions work in one system can (I believe) be fairly
easily adapted to the other.

What I have done is argue that the most plausible justifications
for punishment—whether they appeal to justice and desert, or to
utility and deterrence, or to moral expression and education—all
actually recommend a system of legal reparations. If this is right,
then the best justifications of punishment are not justifications of
punishraent at all but are instead elements in a justification for
an important alternative, This alternative, I maintain, has the
signal advantage that, by enforcing efforts at making amends, it
steers clear of the morally problematic practice of intentionally
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inflicting harm while publicly, clearly, and productively acknowl-
edging crimes as offenses that call for redress.
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